The Law and Order Code of the Shoshone and Arapaho Tribes of
the Wind River Indian Reservation, Wyoming.

Title X
Tribal Employment Rights Code

CHAPTER 1 - GENERAL PROVISIONS

Section 10-1-1 NAME AND PURPOSE

(1)

(2)

Name. This code shall be known as the “Shoshone and Arapaho
Employments Rights Code”.

Purpose. The purpose of this code is to assist in and require the fair
employment of Indians on the Wind River Indian Reservation and to
prevent discrimination against Indians in the employment practices of
reservation employers.

Section 10-1-2 DEFINITION OF IMPORTANT TERMS AND WORDS

(1)

(2)

3)

(4)

(5)

(6)

(7)

“Chairman” shall mean the chairman of the Shoshone and Arapaho
Employments Rights Commission.

“Commission” shall mean the Shoshone and Arapaho Employment
Rights Commission which, until changed by the Tribal Business
Council, will be comprised of the Tribal Business Council.

“Council” shall mean the Business Council of the Shoshone and
Arapaho Tribes.

“Commissioner” shall mean a commissioner of the Shoshone and
Arapaho Employment Rights Commission.

“EEOC” shall mean the Equal Employment Opportunity Commission
of the United States.

“Employer” shall mean any person, company, contractor, sub-
contractor or other entity located or engaged in work on the
reservation, employing two or more persons. The term “Employer”
excludes Federal, State or County government agencies but includes
agencies, contractors, and sub-contractors of all other agencies.

“Engaged in Work on the Reservation”. An employer is “engaged in
work on the reservation; if during any portion of a business enterprise
or specific project, contract or sub-contract, he or any of his
employees spends a majority of his time performing work within the
exterior boundaries of the reservation on a continuing basis.
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

“HRC” shall mean Human Rights Commission of the State of
Wyoming.

“Indian” shall mean any person recognized as an Indian by the
United State pursuant to its trust responsibility to American Indian, or
recognized by the Shoshone and Arapaho Tribes as such.

“Indian-Owned Business” shall mean a business entity of which at
least 85% is owned by Indians. The percentage limitations used in
determining whether an entity is Indian-owned for applicable
Shoshone and Arapaho Indian preference purposes shall be reduced
to 51% for federal programs which require a 51% limitation.

“Joint Ventures” shall mean an association of two or more persons or
firms to carry out a single or limited number of business enterprises
for profit, for which purpose they combine their property, money,
effects, skills and knowledge.

“Located on the Reservation”. An employer is “located on the
reservation” if during any portion of a business enterprise or specific
project, contract or sub-contract, he maintains a temporary or
permanent office or facility within the exterior boundaries of the
reservation. “Near the Reservation” means if a person lives within
reasonable daily commuting distance of the reservation.

“OFCCP” shall mean the Office of Federal Contract Compliance
Programs of the United States.

“Reservation” shall mean the Wind River Reservation, Wyoming
(State).

“Tribal Member; Member” shall mean any person who is a duly
enrolled member of the Shoshone and Arapaho Indian Tribe, unless
the context clearly indicates otherwise.

“Tribe” shall mean the Shoshone and Arapaho Indian Tribes, or a
tribe or entity federally recognized as defined by the Indian Self-
Determination Act, Title 25. U.S.C.S., 4506 (b).

Section 10-1-3 EMPLOYMENT RIGHTS COMMISSION

(1)

(2)

Duties of the Commission. The commission shall administer the
Employment Rights Program of the Shoshone and Arapaho Indian
Tribes in accordance with this code.

Powers of the Commission. The Commission shall have the power:
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a.

To hire and fire Commission employees and to pay salaries
pursuant to a salary schedule established by the council.

To establish rules and regulations governing all activities of the
Commission.

To expend funds appropriated by the Council for the Shoshone
and Arapaho Tribal Rights Program.

To obtain funding from Federal, State or other sources to
supplement Council appropriations.

To establish numerical hiring goals and timetables specifying
the minimum number of Indians an employer must hire by craft
or skill level.

To require employers to establish or participate in job training
programs as the Commission deems necessary to increase the
pool of Indians eligible for employment on the reservation, not in
a manner that would result in any increased costs to any federal
programs through which funding is obtained.

To establish and administer a tribal hiring hall and require
employers to use it.

To prohibit employers from using job qualifications criteria or
personnel requirements that may bar Indians from employment
unless such criteria or requirements are required by business
necessity. Commission regulations may adopt EEOC
guidelines or may adopt additional requirements to eliminate
employment barriers unique to Indians and the reservation.

To enter into agreements with the unions to insure union
compliance with this code.

To require employers to give preference to tribal and other
Indian-owned businesses in the award of contracts and sub-
contracts.

To establish counseling programs to assist Indian in obtaining
and retaining employment.

To hold hearings and to subpoena witnesses and documents in
accordance with this code.
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m. To require employers to submit reports and take all action
deemed necessary by the Commission for the fair and vigorous
implementation of this code.

n. To enter into cooperative agreements with Federal employment
rights agencies such as EEOC and OFCCP to eliminate
discrimination against Indians both on and off the reservation.

0. To take such other action as are necessary to achieve the
purposes and objectives of the Shoshone and Arapaho
Employment Rights Program established in this code.

In exercising the above specified power, the Commission shall have the
discretion to implement certain powers only or to apply one or more such
powers to limited classes or number employers.

Section 10-1-4 EMPLOYMENT RIGHTS PROGRAM

(1)

(2)

3)

Coverage. All employers are required to give preference to
Shoshone, Arapaho and other local Indians in hiring, promotion,
training, and all other aspects of employment, contracting, or sub-
contracting, and must comply with this code and the rules,
regulations and orders of the Commission. Local Indians shall be
defined as those Indians residing within the exterior boundaries of the
Wind River Reservation.

The above requirements shall apply to facilities of an employer
including a subcontractor located or engaged in work on the
reservation.

Contractors and Sub-contractors. The Indian preference
requirements contained in this code shall be binding on all
contractors and sub-contractors of employers, regardless of tier, and
shall be deemed a part of all contract and sub-contract specifications.
The employer shall be subject to penalties provided herein the
violation of this code if the contractor or sub-contractor fails to
comply.

Minimum Numerical Goals and Timetables for Indian Employment.
The Commission may establish the minimum number of Indians each
employer must employ on his workforce during any year that he or
any of his employees are located or engaged in work on the
reservation. Numerical goals may be set for each craft, skill, job
classification, etc. used by the employer and shall include, but not be
limited to, administrative, supervisor and professional categories.
The goals shall be expressed in terms of man hours or Indian
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(4)

(5)

(6)

(7)

(8)

(9)

(10)

employment as a percentage of the total man hours worked by the
employer’s workforce in the job classification involved.

For both new and existing employers, the goals shall be reviewed by
the Commission at least annually and shall be revised as necessary
to reflect changes in the number of Indians available or changes in
employer hiring plans. Each employer shall submit a monthly report
to the Commission on a form provided by the Commission, indicating
the number of Indians in his workforce, how close he is to meeting
his goals, all persons hired or fired during the month, the job
positions involved, and other information required by the
Commission.

Training. Employers may be required by the Commission to
participate in training programs to assist Indians to become qualified
in the various job classifications used by the employer. The ratio of
Indian trainees to fully-qualified workers shall be set by the
Commission after consultation with the employer.

Job Qualifications and Personnel Requirements. Employers are
prohibited from wusing job qualification criteria or personnel
requirements which bar Indians from employment unless such criteria
or requirements are required by business necessity.

Tribal Hiring Hall. The Commission shall establish and administer a
tribal hiring hall to assist the Commission and employers in placing
Indians in job positions. An employer may recruit and hire workers
from whatever sources are available to him and by whatever process
he chooses, as long as he complies with this code and Indians job
preference regulations and agreements pertaining to his operation.

Counseling and Support Programs. The Commission will establish
counseling and other support programs to assist Indians to obtain
and retain employment. Every employer shall be required to
cooperate with the Commission regarding such counseling and
support programs.

Preference in Contracting and Sub-contracting. Employers shall give
preference in the award of contracts or sub-contracts to tribally-
owned and Indian-owned businesses which shall be supplied to the
employers for their use.

Lay-offs. In all lay-offs and reductions in force, employers shall
maintain required ratios of Indian employees.

Promotion. Every employer shall in accordance with required ratios
give Indians preferential consideration for all promotion opportunities
and shall encourage Indians to seek such opportunities.
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(11)

(12)

Summer Students. Employers shall give Indian students preferential
consideration for summer student employment. The employer shall
make every effort to promote after-school, summer and vacation
employment for Indian students.

Burden of Proof. In any hearing before the Commission where the
issue is compliance by an employer of any of the requirements and
provisions of the foregoing sub-sections of Section 4, the burden of
proof shall be on the employer rather than on the employee or other
complainant to show said compliance.

Section 10-1-5 COMPLIANCE BY UNIONS

Every union with a collective bargain agreement with an employer must file a
written agreement stating that the union will comply with this code and the
rules, regulations and orders of the Commission. Until such agreement is
filed with the Commission, the employer may not commence work on the
reservation.

(1)

(2)

3)

(4)

Contents of Union Agreements. Every union agreement with an
employer of filed with the Commission must provide:

a. Indian Preference. The union will give preference to Indians in
job referrals regardless of which union referral list they are on.

b. Cooperation with the Commission. The union will cooperate with
Commission in all respects and assist in the compliance with,
and enforcement of this code and related regulations and
agreements.

c. Registration. The union will establish a mechanism allowing
Indians to register for job referrals lists by telephone or mail.

d. Training Programs. The union will establish a journeyman
upgrade and advanced apprenticeship program.

e. Temporary Work Permits. The union will grant temporary work
permits to Indians who do not wish to join the union.

Model Union Agreement. The Commission will provide a model
union agreement for use by all unions who have collective bargaining
agreements with any employer.

Recognition of Unions. Nothing herein or any activity by the
Commission authorized hereby shall constitute official tribal
recognition of any union or tribal endorsement of any union activities
on the reservation.

Burden of Proof. In any hearing before the Commission where the
issue is compliance by an employer of any of the requirements and
provisions of the foregoing sub-sections of Section 4, the burden of
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proof shall be on the employer rather than on the employee or other
complainant to show said compliance.

Section 10-1-6 HEARINGS

(1)

)

3)

(4)

(5)

Notice. If a hearing is requested by the Commission, an individual, an
employer, or union pursuant to this section, a written notice of
hearing shall be given to all concerned parties stating the nature of
the hearing and the evidence to be presented. The notice shall
advise such parties of their right to be present at the hearing, to
present testimony of witnesses and other evidence, and to be
represented by counsel at their own expense.

Commission Complaint Procedure. If the Commission has cause to
believe that an employer, contractor, sub-contractor, or union had
failed to comply with this code or any rules, regulations or orders of
the Commission, it may file a complaint and notify such party of the
alleged violations. The Commission will attempt to achieve an
informal settlement of the matter, but if any informal settlement
cannot be achieved, the Commission may request a hearing upon
the matter pursuant to Section 6.1.

If any employer fires, lays off, or penalizes in any manner, any Indian
employee for utilizing the individual complaint procedure, or any other
right provided herein, the employer shall be subject to penalties
provided in Section 7, of this code.

Employer or Union Complaint Procedure. If an employer or union
believes that any provisions of this code or any rules, regulation or
order of the Commission are illegal or erroneous, it may file a
complaint with the Commission specifying the alleged illegality or
error.  Upon receipt of the complaint, the Commission shall
investigate and attempt to achieve an informal settlement of the
matter. If an informal settlement cannot be achieved, the employer,
union or Commission may request a hearing upon the matter
pursuant to Section 6.1.

Hearing Procedure. Hearings shall be governed by the following
rules or procedures:

a. All parties may present testimony of witnesses and other
evidence and may be represented by counsel at their expense.

b. The Commission may have the advice and assistance at the
hearing of counsel provided by the tribe.
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c. The chairman of the Commission or the vice-chairman shall
preside and the Commission shall proceed to ascertain the facts
in a reasonable and orderly fashion.

d. The hearing may be adjourned, postponed and continued at the
discretion of the Commission.

e. At the final close of the hearings, the Commission may take
immediate action or take the matter under advisement.

f. The Commission shall notify all parties 30 days after the last
hearing of its decision in the matter.

Section 10-1-7 PENALTIES FOR VIOLATION

Any Employer, contractor, sub-contractor or union who violates this code or
rules, regulation or orders of the Commission shall be subject to penalties for
such violations, including, but not limited to:

(1)

(2)
(3)
(4)

(5)
(6)
(7)

(8)

(9)

Denial of right to commence or continue business inside the
reservation.

Suspension of operations inside the reservation.
Payment of back pay and damages to compensate any injured party.

An order to summarily remove employees hired in violation of this
code or rules, regulations and orders of the Commission.

Imposition of monetary civil penalties.
Prohibition from engaging in future operations on the reservation.

An order requiring employment, promotion and training of Indians
injured by the violation.

An order requiring changes in procedures and policies necessary to
eliminate the violations.

An order making any other provisions deemed by the Commission
necessary to alleviate, eliminate or compensate for any violation.

The maximum penalty which may be imposed is $500.00 per each violation.
Each day during which a violation exists shall constitute a separate violation.
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Section 10-1-8 APPEALS

Any party to a hearing shall have the right to appeal any decision of the
Commission to the Shoshone and Arapaho Tribal Court pursuant to the Law
and Order Code of the Shoshone and Arapaho Indian Tribes.

Section 10-1-9 PUBLICATION OF CODE

The Commission shall notify all employers of this code and their obligations to
comply. All bid announcements issued by any Tribal, Federal, State or other
private or public entity shall contain a statement that the successful bidder will
be obligated to comply with this code and all rules, regulations and orders of
the Commission.

All Tribal agencies responsible for issuing business permits for reservation
activities or otherwise engaged in activities involving contact with prospective
employers on the reservation shall be responsible for advising such
prospective employers of their obligations under this code and rules,
regulations and orders of the Commission.

The Commission shall send a copy of this code to every employer operating
on the reservation.

Section 10-1-10 COMPLIANCE PLAN

As of the effective date of this code, no new employer may commence work
on the reservation until it has consulted with the Commission for meeting
obligations under this code.

Section 10-1-11 REPORTING AND ON-SITE INSPECTION

Employers shall submit reports and other information requested by the
Commission. The Commission and its representative shall have the right to
make on-site inspections during regular working hours in order to monitor any
employer’s compliance with this code and rules, regulations and orders of the
Commission. The Commission shall have all right to inspect and copy all
relevant records of any employer, of any signatory union or sub conduct
investigations on job sites.

Section 10-1-12 SEVERABILITY

If any provision of this code, or its application to any person, or circumstances
is held invalid the remainder of the code, or the application of the provision to
other persons or circumstances is not affected.
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Section 10-1-13 RULES AND REGULATIONS

The purpose of this code is to establish the Commission and general
requirements, policies and guidelines to govern it and its work. When the
Commission is appointed and organized, it shall with all reasonable speed
adopt regulations, policies and guidelines to fully implement this code and the
purposes and responsibilities of the Commission.

Section 10-1-14 COMMISSION FUNDS

All funds from employer fees and other sources, collected by the
Commission, although under the management control of the Commission,
shall be tribal funds subject to the final control and disposition by the council.

Section 10-1-15 EFFECTIVE DATE

This code shall be effective from the date of its approval by the Shoshone and
Arapaho Joint Business Council.

CHAPTER 2 - ESTABLISHMENT OF A SHOSHONE AND ARAPAHO TRIBAL
EMPLOYMENT RIGHTS OFFICE (TERO)

Section 10-2-1 OFFICE: DIRECTOR

The Shoshone and Arapaho Tribes does hereby establish the Shoshone and
Arapaho Tribal Employment Rights Office (hereinafter called “Office”) as an
independent office of the tribe, reporting directly to the tribal chairmen.

The Director of the Office shall be appointed by the tribal chairmen subject to
the approval of the tribal council. The director shall have the authority to hire
staff, expend funds appropriated by the tribal council, and to obtain and
expend funds from Federal, State or other sources to carry out the purposes
of the office. The office shall have the authority to issue rules, regulations,
and guidelines to implement the employment rights requirements imposed by
this code, to hold hearings, to subpoena witnesses and documents, to require
employers to submit reports and to take such other actions as are necessary
for the fair and vigorous implementation of this code.

Section 10-2-2 INDIAN PREFERENCE

All Employers operating within the exterior boundaries of the Wind River
Reservation are hereby required to give preference to Indians in hiring,
promotion, training, all other aspects of employment, and in sub-contracting.
Said employers shall comply with the rules, regulations, and guidelines of the
employment rights office that set out the specific obligations of the employer
in regard to Indian preference.

10
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Section 10-2-3 AGREEMENT REGARDING INDIAN PREFERENCE

Any covered employer who has a collective bargaining agreement with one or
more unions shall obtain written agreement from said union(s) stating that the
union shall comply with the Indian preference laws, rules, regulations, and
guidelines of the Shoshone and Arapaho Tribes. Such agreement shall be
subject to the approval of the employment rights office. Such agreement
does not constitute official recognition or sanction of any union.

Section 10-2-4 SANCTIONS

Any employer who fails to comply with the laws, rules, regulations, or
guidelines on employment rights of the Shoshone and Arapaho Tribes who
fails to obtain the necessary agreement from its signatory unions shall be
subject to sanctions which shall include but are not limited to: denial of the
right to commence business on the Wind River Reservation, civil fines,
suspension of the employer's operation, termination of the employer’s
operation, denial of the right to conduct any further business on the Wind
River Reservation, payment of back pay or other relief to correct any harm
done to the aggrieved Indians, and to the summary removal of employees
hired in violation of the Shoshone and Arapaho Tribes’ employment rights
requirements.

Sanctions shall be imposed by the Director, after allowing the employer an
opportunity to present evidence showing why it does not violate the
requirements or why it should not be sanctioned. An employer shall have the
right to appeal to the Shoshone and Arapaho Tribal Court of Appeals
decisions by the Director that imposes sanctions on him.

Section 10-2-5 |IMPLEMENTATION

In implementing the requirements of this code, the Employment Rights Office
is authorized to:

(1) Impose numerical hiring goals and time tables that specify the
minimum number of Indians an employer must hire, by craft or skill
level.

(2) Require covered employers to establish or participate in such training
programs as the office determines necessary in order to increase the
pool of qualified Indians on the Wind River Reservation as quickly as
possible.

(3) Establish in conjunction with the Tribal Employment and Training
Program, a tribal hiring hall and impose a requirement that no
covered employer may hire a non-Indian until the tribal hiring hall has
certified that no qualified Indian is available to fill the vacancy.

11
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(4)

(5)

(6)

(7)

(8)

Prohibit any covered employer from using qualification criteria or
other personnel requirements that serve as barriers to Indian
employment unless the employer can demonstrate that such criteria
or requirements are required by business necessity. In developing
regulations to implement this requirement, the office shall adopt the
EEOC guidelines on these matters to the extent that they are
appropriate. However, the office shall have the right to impose
additional requirements, beyond those established by EEOC, in order
to address employment barriers that are unique to Indians.

To enter into agreement with unions to insure union compliance with
this code.

To require employers to give preference to the award of contracts
and sub-contracts to tribal and other Indian-owned firms and entities.

To establish programs, in conjunction with other tribal and Federal
offices, to provide counseling and support to Indian workers to assist
them retain employment. Employers shall be required to participate
in and/or cooperate with such support and counseling programs.

Take such other actions as are necessary to achieve the purposes
and objectives of this resolution. However, the implementation of any
activities or requirements that constitute a significant new component
to this program beyond those listed in subparagraphs (1) through (4)
shall be subject to the prior approval of the Shoshone and Arapaho
Joint Business Council. In implementing these components, the
office shall have the discretion to begin by implementing certain of
these components or by applying all of the components to limited
kinds of employer (e.g., construction, mining).

Whichever approach to phasing-in the program the TERO decides to use,
it shall develop at a gradual pace in order to insure a stable and effective
program.

Section 10-2-6 COOPERATION WITH OTHER AGENCY

The office is authorized to enter into a cooperative relationship with Federal
Employment rights agencies, such as EEOC and OFCCP, in order to
eliminate discrimination against Indians on and off the Wind River
Reservation.

Section 10-2-7 FEE

An employment rights fee, to raise revenue for the operation of the office, is
hereby imposed as follows:

12
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(1) All business entities or employers doing business for profit within the
exterior boundaries of the Wind River Reservation such as
companies, contractors, sub-contractors shall pay a fee of 2% of the
gross contract or contracts. The fee shall be paid prior to
commencing work or a prior arrangement for fee payment has been
approved by the TERO Director.

(2) Such fees shall be paid to the TERO Office and shall be placed in a
special account to be used to meet the operating and investment
costs of TERO per authorization of the Director and Commission.
The office shall be responsible for collecting said fees and is
authorized to establish such rules and regulations as necessary to
insure a fair and timely fee collection process. This fee shall not apply
to educational, health, government, tribal, or non-profit employers.

Section 10-2-8 EMPLOYMENT AND TRAINING PROGRAMS

The tribal employment and training programs (JTPA & TERO) and the BIA
Employment Assistance Program shall devote such amount of their resources
as is necessary to preparing Indians for the job opportunities to be opened up
by the employment rights program. Also, the Tribal Employment and Training
Program are hereby mandated to establish a construction worker trainee
program and to obtain certification for that program from the Department of
Labor. The directors of the Tribal Employment and Training Programs, the
BIA Employment Assistance Program, and the tribal education program shall
coordinate with the director of the Employment Rights Office in the
development of their training plans.

Section 10-2-9 FINANCIAL PLAN

There is hereby appropriated from the tribal treasury, $10,000.00 for the first
year of operation of the office. In addition, the Tribal CETA Program shall
make available to the office up to five public employment slots to pay the
salaries of office employees. Within six months after the appointment of the
office director, he or she shall present to the tribal council a plan for the
financing of the office out of monies other than from the tribal treasury. The
plan shall indicate the expected amount of revenue from the employment
rights fees, and other potential sources of funding for the office, including but
not limited to new funds and reallocations of existing funds from such sources
as CETA, ONAP, EEOC, BIA Employment Assistance, HUD, and EDA.

13
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Section 10-2-10 RETALIATION BY EMPLOYERS

Any covered employer or union or person which retaliates against any
workers, employer, union or other person or other entity because of this
person or entity’s exercise of its rights under this code shall be subject to
sanction by the TERO. Further, the TERO is authorized to issue temporary
injunction to prevent any harm caused by an employer, union or person’s
retaliatory actions.

CHAPTER 3 - INDIAN PREFERENCE POLICIES AND PROCEDURES ON THE
WIND RIVER RESERVATION

Section 10-3-1 INDIAN PREFERENCE ON THE RESERVATION

Every entity engaged in on the Wind River Reservation shall give preference
to firms certified by the Tribe under Chapter 4 of this Code in all contracts and
sub-contracts to be performed on the Reservation. An entity in such
development may not enter into a contract or sub-contract with a firm not so
certified unless it has contacted every certified firm in the relevant field and
has determined that there is no certified firm available that is technically
gualified to perform the work required at a reasonable price. So long as a
certified firm meets minimum threshold qualifications, no other firm may be
selected for any contract or sub-contract. If the entity determines that a
certified firm lacks the qualifications to perform all the work required under a
contract or sub-contract, the entity shall make a good faith effort to divide the
work required into small portions so that the certified firm can qualify for a
portion of the work. As used in this section, the terms “contract and sub-
contract” apply to all contracts, including, but not limited to, contract for
supplies, services, and equipment, regardless of tier. An entity engaged in
business development shall not be responsible for the compliance of all its
contractors and sub-contracts with this Code.

Section 10-3-2 RESPONSIBILITY FOR EVALUATION TECHNICAL
QUALIFICATIONS AND REASONABLE PRICE

(1) Technical Qualifications. An entity engaged in business development
shall have discretion to determine technical qualifications. However,
if the entity determines that all certified firms are not qualified, the
entity must:

a. Interview the principles in all available certified firms to
determine their knowledge and expertise in the area; provided
that for certified firms that do not yet have an established
record, the entity shall evaluate the basis of the individual
qualifications of the principals in the firm, their equipment; and
other factors with provide guidance on the firm’s ability to
perform the work; and

14
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(2)

b. Provide to each certified firm it rejects with a description, in
writing, of areas where it believes the firm is weak and steps it
could take to upgrade its qualifications.

Reasonable Price. An entity may use any process it so chooses for
determining a reasonable price including, but not limited to,
competitive bidding (open or closed) or private negotiations.
However, before an entity can reject a certified firm on the basis of
price, it must offer the certified firm an opportunity to negotiate price.
If there is only one technical qualified firm, an entity must enter into
negotiations on price with such firm and contract with that firm if a
reasonable price can be negotiated. No entity may reject a certified
firm on the grounds that the price is not reasonable and subsequently
contract with a non-certified firm at the same or higher price.

Section 10-3-3 SUBMISSION OF A CONTRACTING AND  SUB-

(1)

(2)

CONTRACTING PLAN

Before, or at the same time, an entity submits a request for a permit,
lease or other authorization for business development within the
Wind River Reservation; it must submit a contracting and sub-
contracting plan to the TERO. The plan shall indicate contracts and
sub-contracts that will be entered into such development and the
projected dollar amounts thereof. If the entity has already selected a
firm to perform any contract or sub-contract work, it shall list the
name of that firm and indicate whether or not it is a certified firm. If it
iIs not a certified firm, the entity shall further indicate why each
certified firm registered with the TERO in the relevant area of
endeavor was not selected and the name of the contact person at
each certified firm with which the entity dealt. No authorization shall
be granted to any firm which submits a plan indicating that less than
100% of the value of all sub-contracts will be paid to certified firms,
unless the entity can demonstrate that it was unable to employ Indian
firms qualified or available. To make such a demonstration the entity
must show, at a minimum that it interviewed all Indian firms listed on
the TERO register in that area and that:

a. A sufficient number was not available to enable it to meet its
goals

b. The ones that were available and would have enabled the entity
to reach its goals were rejected because they lacked the
necessary technical qualification.

No entity authorized to develop a business on the Reservation shall
deviate from its plan in manner that will diminish the percentage of
Indian sub-contracting, without obtaining the prior written approval of
the TERO.

15
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3)

(4)

The TERO shall have the right to inspect the records of any entity to
ensure that a plan is complied with.

No entity shall circumvent the requirements of this Code by hiring
non-Indians and designating them as employees rather than a sub-
contractor.

Section 10-3-4 OPERATION OF THE CONTRACT OR SUB-CONTRACT

Once an entity enters into a contract with a certified firm, the TERO will not
intervene in any way in the relationship between the parties unless a certified
firm demonstrates that action taken against it is intended primarily to
circumvent the requirements of the Code.

Section 10-3-5 PLACEMENT OF NON-INDIAN FIRMS BY CERTIFIED FIRMS

AFTER A PROJECT IS UNDERWAY

When an entity hires a non-certified firm (it is not sufficient that the certified
firm was in existence but not available) and if a qualified firm subsequently
comes into existence, the entity must replace the non-certified firm with the
certified firm; but only if the contract or relationship between the entity and the
non-Indian firm will extend for more than one year beyond the date the entity
is notified by the TERO of the existence of a certified firm.

(1)

(2)

)

If the legal relationship between the entity and non-certified firms is
through a year-to-year contract, the non-certified shall be replaced
only when the contract expires; provided that, in no case shall an
entity have less than 270 day from the official notification that a
certified firm is available to make a transition from use of the non-
certified firm to use of the certified firm. That is, if the contract
expires within 270 days following notification that a certified firm is
available, the entity shall have the right to extend the contract with
the non-certified firm to a date not to exceed 270 days from that
notice. At the end of that period, the entity shall employ the Indian
firm if it is qualified.

If there is no written contract and/or an ongoing working relationship,
the entity shall have 270 days to make the transition.

The transition period may be waived completely or extended by the

TERO in individual cases upon a showing of hardship upon the
entity.
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Section 10-3-6 REPORTS AND MONITORING

All entities engaged in any aspect of business development on the Wind River
Reservation shall submit such reports to the TERO as it requests provided
that the entity may refuse to submit any information which it can demonstrate
must remain confidential for valid business purposes. The employees of the
TERO shall have the right to on-site inspections during regular business
hours in order to monitor compliance with this Code and shall have the right
to talk to any employee on-site so long as it does not interfere with the
operations of the business.

Section 10-3-7 [INDIVIDUAL COMPLAINTS

Any certified firm, group of certified firms or other persons or entity which
believes that any entity covered by this Code had failed to comply with its
requirements may file a complaint with the TERO whether or not the
complaining party can demonstrate it is personally harmed by the alleged
non-compliance.

Section 10-3-8 COMPLIANCE AND HEARING PROCEDURES

If the TERO has reason to believe that an entity covered by this Code has
failed to comply with any of its requirements the TERO shall notify the entity
in writing specifying the alleged violation(s). If the party being so notified is a
contractor or sub-contractor, notice shall be provided to the entity holding the
permit or authorization under which the contractor or sub-contractor is
operating and such entity may be a party to all further negotiations, hearings
and appeals. The entity cited and the TERO shall have 20 days to pursue a
voluntary, informal resolution of the problem. If no such resolution can be
reached by the end of the 20 days the TERO shall notify the Review Board
(Joint Business Council) and request that it set up a formal meeting on the
problem within 20 days of such notice. The TERO shall prosecute complaints
it determines to have merit on the basis of their authority from the Shoshone
and Arapaho Tribes. If the Review Board shall decide that an entity has failed
to comply with the Code. The Board shall impose one or more of the
sanctions provided for this Code and may order the party to take such
corrective actions as are necessary to remedy any harm done to the Tribe or
to certified firms by the non-compliance.

Section 10-3-9 SANCTIONS

Any or all of the following sanctions may be imposed for violation of the Code.
(1) Civil monetary fines not to exceed $500 per violation. Each day a

party is found to be out of compliance with this Code may be
considered as a separate violation.
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(2)

3)
(4)

Suspension or termination of an entity’s authorization to develop a
business on the Wind River Reservation; provided that the party shall
be given a reasonable time to remove its equipment and other
property it may have on the Reservation and to arrange with another
party for assumption or any contractual obligations it has.

Prohibit the party from engaging in future development on the Wind
River Reservation for a specified period, or indefinitely.

Provide monetary or other relief to any certified firm or other entity
which was harmed by the party’s non-compliance with this Code.

CHAPTER 4 CERTIFICATION POLICIES AND PROCEDURES

Section 10-4-1 CRITERIA FOR INDIAN CONTRACT PREFERENCE

CERTIFICATION

To receive certification as a firm eligible for Indian preference, an applicant
must satisfy all of the following criteria.

Section 10-4-2 OWNERSHIP

The firm or joint venture must be 85% or more Indian-owned. The applicant
must demonstrate the following:

(1)

(2)

Formal Ownership. That an Indian or Indians own(s) 85% or more of
the partnership corporation, joint venture, or other arrangement for
which the application is being submitted. Such ownership must be
embodied in the firm's organic documents, such as its stock
ownership, or partnership agreement. Ownership included:

a. Financial ownership —i.e., the Indian(s) own 85% or more of the
assets and equipment, will receive 85% or of the firm’s assets
upon dissolution, and received 85% or more of the profits, and

b. Control - i.e., the Indian(s) 85% or more ownership provides
him or her with a majority of voting rights or other decisional
mechanism and that all decisions of the firm are to be made by
a majority vote except where otherwise required by law.

Value. The Indian owner(s) provided real value for his or her 85% or
more ownership providing capital, equipment, real property and
similar assets commensurate with the value of his ore her ownership
share directly or indirectly, through a promissory note, the ultimate
creditor of which is the non-Indian owner of the firm or an immediate
relation thereof, or any similar arrangement, unless a convincing
showing can be made that the Indian owner(s) brought such special
skills, marketing connections, or similar benefits to the firm that there
is a good reason to believe the arrangement would have been
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3)

entered into even if there were not an Indian preference program in
existence.

Profit. The Indian owner(s) receives 85% or more of all profits. If
there is any provision that gives the non-Indian owner a greater share
of the profits, in whatever form and under whatever name, such as
through management fee, equipment rental fees, bonus tied to profits
or other vehicles, certification will be denied. Salary scales will be
reviewed to ensure the relative salaries being paid Indian and non-
Indian owners are consistent with the skills of the parties and are not
being used to circumvent the requirement that Indian owners receive
85% or more of the profits.

Section 10-4-3 MANAGEMENT CONTROL

The firm must be under significant Indian management and control. The firm
must be able to demonstrate that:

(1)

(2)

Unitary Firms (non-Joint Ventures). One or more of the Indian owners
must be substantially involved, as a senior level official, in the day-to-
day management of the firm as his or her primary employment
activity. The Indian owner does not have to be the “Chief Executive
Officer”. However, he or she must, through prior experience or
training, have substantial occupational ties to the area of business in
which the firm in engaged such that he or she:

a. Is qualified to serve in the senior level position; and

b. Is sufficiently knowledgeable about the firm’'s activities; this
provision may be waived when;

I. The firm is 100% Indian-owned and the Chief Executive
Officer is the spouse and/or parent of the owner(s), the
family lives on or near the Reservation and the majority of
employees are Indian; or

ii. The firm is modeled on a publicly-held corporation such that
is owned by 10 or more persons, is at least 85% Indian-
owned, the Chief Executive Officer and the highest-salaried
employee in the firm is/are Indian and a majority of the
employees are Indian.

Joint Ventures. In addition to the above requirement on management
and control, a joint venture will be required to demonstrate that the
Indian firm is, in fact, the controlling partner in the joint venture. The
venture will be required to demonstrate that the Indian partner has
the experience and expertise to manage the entire operation and that
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the non-Indian partner is providing specialized or limited resources or
expertise to the venture and is not the manager in fact

Section 10-4-4 INTEGRITY OF STRUCTURE

There must be good reason to believe that the firm was not established solely
or primarily to take advantage of the Indian preference program. In evaluating
an applicant under this criterion the TERO will consider the factors set out
below. The TERO shall exercise broad discretion in applying these criteria in
order to preserve the integrity of the Indian preference program and in
guestionable cases shall deny certification.

(1)

(2)

(3)

History of the Firm. Where the history of the firm provides reason to
believe it was established primarily to take advantage of the Indian
preference program, particularly whether the firm, a portion of the
firm, or key factors in the firm originally associated with a non-Indian
owned business gained little or business value in terms of capital,
expertise, equipment, etc., by adding Indian ownership or by merging
with an Indian firm.

Employees.

a. Whether key non-Indian employees of the applicant are former
employees of a non-Indian with which the Indian firm is or has
been affiliated, through a joint venture or other arrangement,
such that there is reason to believe the non-Indian firm is
controlling the applicant.

b. Whether Indians are employed in all or most of the positions for
which qualified Indians are available. A high percentage of non-
Indian employees in such positions will provide reason to
believe the firm was established primarily to benefit non-Indians.

c. Whether any certified Indian owned firms with ten (10) or more
employees will be required to employ 85% Indian employees, if
it is impossible for various reasons it will be negotiable.

Relative experience and resources. Whether the experience,
expertise, resources, etc., of the non-Indian partner(s) is so much
greater that that of the Indians that there is little sound business
reason for the non-Indian to accept a junior role in the firm or venture
other than to be able to take advantage of the Indian preference
program.
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CHAPTER 5 - CERTIFICATION PROCEDURES

Section 10-5-1 APPLICATION FOR CERTIFICATION

A firm seeking certification as a firm eligible for Indian preference shall submit
a completed application to the Shoshone and Arapaho Tribes TERO on a
form provided by the TERO (application forms may be obtained at the TERO
office). TERO staff will be available to assist a firm to fill out the application.
Within 21 days after receipt of a completed application, the TERO shall
review the application, request such additional information as it believes
appropriate (computation of the 21-day period shall be stayed during the time
any request for additional information is outstanding), conduct such
investigations as it deems appropriate and submit an analysis and
recommended disposition to the Review Board. Copies of the analysis and
recommended disposition shall be kept confidential and shall not be made
available to the applicant or any other party. When it is so required, the TERO
may extend the processing period by an applicant by registered mail. Within
15 days of receipt of the TERO'’s analysis and recommended disposition, the
Review Board shall hold a hearing on the application, posting notice of the
hearing time at the Tribal Office, the agency and the TERO office at least five
days prior to the hearing. All principals of the firm shall be present at the
hearing. In addition, any other party wishing to present information to the
Review Board shall be entitle to do so, by requesting, no less than one day
prior to the hearing, an opportunity to participate and such party may be
represented by counsel. The hearing shall be conducted as provided in
Chapter 6.

Section 10-5-2 PROBATIONARY CERTIFICATION

An applicant granted certification shall be issued a six-month certification.
During that period, the TERO and the Review Board shall monitor the firm’s
activities to ensure that the firm is operating in the manner described in its
application. During the probationary period, the TERO and the Review Board
shall have the right to request and receive such information and documents
as they deem appropriate.

Section 10-5-3 FEINAL CERTIFICATION

At the end of the probationary period the Review Board, after receiving
recommendations from the TERO, shall either:

(1) Grant full certification;
(2) Continue the probationary period for up to six month; or

(3) Deny certification
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Section 10-5-4 WITHDRAWAL OF CERTIFICATION

From information provided in the change notice or Annual Reports, on the
basis of written grievance files by any other firm or person, or on its own
initiative, he TERO may initiate proceedings to withdraw or suspend
certification for any firm. The TERO shall prepare an analysis and
recommended disposition for the Review Board and shall send the firm notice
by registered mail, that its certification is being examined, along with the
grounds thereof. The Review Board shall then set a date for a hearing, which
shall be held within 21 days after it receives the analysis and recommended
disposition from the TERO. At the hearing the TERO staff shall present the
case for suspension or withdrawal and the hearing shall be conducted as in
Chapter 4. After the hearing the Board may:

(1) Withdraw certification;
(2) Suspend certification for up to one year;

(3) Put the firm on probation; and/or

(4) Order the corrective action be taken within a fixed year period. A firm
that has had certification withdrawn may not reapply for a period of
one year.

Section 10-5-5 FIRMS CERTIFIED PRIOR TO THE ADOPTION OF THESE
CRITERIA

Each firm holding Indian preference certification from the Tribe at the effective
date of this Code shall submit an application required under these criteria to
the TERO within 30 days after the effective date of these criteria. If the TERO
determines the firm qualifies under these new criteria, it shall, within 21 days
of receipt of the application so recommended to the Review Board, which,
unless it has grounds to act to the contrary, shall issue a new certificate within
30 days of receipt of the TERO’s recommendation without the need for public
hearing. If the TERO has reason to believe the firm does not qualify, it shall
prepare an analysis of the reasons therefore along with its recommended
disposition. The analysis shall be submitted to the Review Board within 21
days after receipt of the application. Should the TERO require additional
information from the firm, computation of the 21-day period shall be stayed by
the Board for a reasonable time to permit such information to be provided.
The Review Board, after providing the firm an opportunity for a hearing as
provided in Chapter 6, which shall be held within 30 days after receipt of the
TERO's findings, shall:

(1) Grant the firm a new certification; or
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(2)

Determine that the firm is not in compliance. If the Review Board
determines that the firm is not in compliance, it shall provide the
reasons therefore and the firm shall have 15 days from the date of
the decision to demonstrate to the Review Board that it has made
such changed as are necessary to come into compliance. If at the
end of the 15-day period the firm had failed to come into compliance,
its certificates shall be withdrawn. A copy of the withdrawal notice
shall be sent, by registered mail, to the firm.

Section 10-5-6 ANNUAL AND OTHER REPORTS

Each certified firm shall report to the TERO, in writing, any changes in its
ownership or control status with 60 days after such changes have occurred.
Each certified firm, in the anniversary of its receipts of permanent certification,
shall update the information provided in its initial application on an Annual
Report form provided by TERO. Failure to provide information pursuant to
these requirements shall constitute grounds for withdrawal of certification.

CHAPTER 6 - HEARING AND APPEAL PROCEDURES

Section 10-6-1 HEARING PROCEDURES

At all hearings before the Review Board, all participants shall have the
following rights;

(1)
(2)
(3)
(4)

To be represented by counsel at their own expense;
To be present at the hearing;
To present relevant sworn testimony and documentary evidence;

To call witnesses and to ask questions of witnesses and other
participants.

All hearings before the Review Board shall be conducted in an orderly
manner but formal rules of evidence need not be observed.

Section 10-6-2 DECISIONS AFTER HEARING

After the hearing, the Review Board shall issue its written decision. All
decisions shall state the grounds therefore. A copy of the decision shall be
sent to all participants by registered mail.

Section 10-6-3 APPEALS

A party shall have the right to appeal any decision of the Review Board to the
Wind River Tribal Court. An appeal shall be filed within 30 days after receipt
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of notice of the Review Board’s decision. The TERO Director shall represent
the interests of the Tribe on an appeal. The court shall reverse the decision of
the Review Board only where it finds that decision to be arbitrary and
capricious or unsupported by substantial evidence.

CHAPTER 7 - APPLICATION FORM

Application for certification as an Indian Preference firm in the Business
Development Area

Firm Identification

Name of Firm: (exactly as you want it to appear on all documents):
Address:

Telephone:

Date of Submission:

Single Business:

Joint Venture:

Contact Person:

Address:

Telephone Business:

Home:

Type of Business (List all areas of business in which firm intends to
engage):

Federal Identification Number:

Number of Employees:

Number of Indian Employees:

Year Business was established:

I. Ownership
A. Type of ownership (check one)

"1 Sole proprietorship
"1 Partnership
"1 Corporation

B. Percent of Indian Ownership:

C. For each Indian owner to provide name, address, tribal affiliation,
enrollment number, percent of ownership, amount of investment in the
firm, method of investment, (cash, equipment, loan or promissory note
indicating who the loan is from, percent of voting control and position of
the firm
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D.

For each non-Indian owner, list name, address, percent of ownership,
amount of investment (case, equipment, loan or promissory note
indicating who the loan or note is from, percent of voting control,
position in firm, name of all other firms owner hold or has within the
past year held, an ownership interest in other than publicly held
corporations and similar ownerships solely for investments or a
management position in.

. List any management fee, equipment rental, bonuses or other

arrangement that will provide payment to non-Indian owners beyond
their share of profits and salaries, as indicated above.

Describe or attach any stock options or other ownership options that
are outstanding and any agreements between owners or between
owners and third parties which restrict ownership or control of Indian
owners.

. Identify any own owner or management official of the named company

who is or has been an employee of another company that has an
ownership interest in or a present business relationship with the named
company, present business relationships include shared space,
equipment, financing or employees as well as both companies have
some of the same owners.

. Indicate if this company or other companies with any of the same

officers have previously received or been denied -certification or
participation as an Indian preference firm and describe the
circumstances. Indicate the name of the certifying authority and the
date of such certification or denial.

Management

A. For each owner of more than 5% interest, all senior management

personnel and members of the Board of Directors provide the
following:

1. Name, address and Social Security Number. If Indian, Tribe and
enroliment number.

2. Present position (description of all duties).
3. Previous business experience.
4. Previous work experience in areas in which firm intend to engage.

5. Other previous work experience.
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6. Education and Training.

7. Other jobs presently held.

B. Control Company. Identify by name, race, sex and title in company
those individuals (owner and non-owners) who are responsible for day-
to-day management, including, but not limited to those with prime
responsibility for:

1. Financial decision.
2. Management decisions, such as:

a) Marketing and sales;
b) Hiring and firing;
c) Purchase of major or equipment or supplies;
d) Supervision of field personnel.
V. Capital and Equipment
A. Equipment. List all equipment (costing $300 or more when new)

Quantity, Description, Price, Book Value, How obtained (purchased,
provided by owner, etc.)

B. Capital
1. Attach a current balance sheet.

2. Identify amount and source of original and present capital
(e.g., contributed by owner, bank loan, if loan, indicate
name(s) of those legally bound to repay if other than
corporation).
C. Additional Submissions

Each applicant must submit with this application the following:

1. Lists of officers, principal stockholders and directors, with post
office addresses and number of shares held by each.

2. A sworn statement of the proper officer showing:

a) The total number of shares of the capital stock actually
issued and the amount of cash paid into the treasury on
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each share sold; or, if paid in property, the kind, quantity
and value of the same share.

b) Of the stock sold, how much remains unpaid and subject
to assessment.

c) The amount of cash the company has in its treasury and
elsewhere.

d) The property exclusive of case, owned by the company
and its value.

e) The total indebtedness of the company and the nature of
its obligations.

V. Certification
| hereby certify that the information provided in this application is true and
complete to the best of my knowledge and belief; | further hereby certify
that | have read the applicable TERO code, criteria and procedures and
do hereby submit to the jurisdiction provided for therein.

Name of Firm:

By:
(Signature of Authorized Official)

Name (please type or print):

Title (please type or print):
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